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Beneficial Finance Co. of Canada v. Kulig 13 (1971) 1 mwom av p1m 12
DLR. 3d 134

Murphy, op. cit., f.n. 42, p. 678-680 8
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39 ALR. 3d 518, 523-524 (1971) X1
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—151%) Uniform Commercial Credit Code*l bw yhoIn YT ADWI N LY
2403 YD MART WH NPINT NIWPOWA NMEwa W 77 S8 (U.C.C.C.
LI oompb
DIPOT IX oM BYRY NMTNE MTTOTI WM ONYINTY YRAVR npoyar
Svme TR0 nnph Toend R 12185 oK ARbpn auund aphra
THIR {7900 XD TR 9T W AIPT MAennab Ry pow vynb
NTET JIN RIIAT AYEICA NN IRCANPY XA DX AP DIna
BTU T HOYE
X YIS APINIE MIRPLWI DTS DOM0R1 TN DR OWIR TIPS
.o Administrator=it %2 DYTIR Ayrand PO 9Bt 900
et S R T At BRMAT [ U.C.C.C.m5 2,403 poye 5 XD mpma
oMb A% (M TITEY RaTY 927,351 O DR mEvead nbhr nuouy apoten
SO TV MR B marnb 1IrEY MYIERT R MM T MU 12097 PR paven
N O3V — RPUDN PR ) SRV NYYT OV AWON S T ymoe sbby
MWD TMX U2 YT B nyrmxn Dk nbYYr (Yo BNBn TN Yndni NN
D wavab wan® pees T bere kD mbvan mateaw oM
IO 23 K5D N0 DR KT L7 2.403 Y0 DNBT TIN RYUTY AN NN oY
anxb IR RIS T TT OX X U2 ORIM DY YT OIORD RNTT D vpd
_ ST TRIRT oY DX vk b oy yheln
N U.GC.Co RIER i 1008 1ab abn on oTsim 192 mwana bw mpna
ST DoTiph MBI 1UED PTRR T ynRA v om v by nwxan v oerNa
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Uniform Consumer Credit Code, Official Text of the National Conference :nX7 86
of Commissioners on Uniform State Laws, 1969, Commerce Clearing House,
TR LTV MITT @R T 09T PR 1972 TR s 7y JInc. Chicago, Illinois
.Hartmann & Walker, op, cit., f.n. 22, p. 120, f.n. 56

PR MDY 2.403 Y0 P MO YW AT DN 87

“2403. In a consumer credit sale or consumer lcase, other than a sale or a

lease primarily for an agricultural purpose, the seller or lessor may not take

a negotiable instrument other than a check as evidence of the obligation of the

buyer or lessee. A holder is not in good faith if he takes a negotiable instru-

ment with notice that it is issued in violation of this section, A holder in due

course is not subject to the labilities sct forth in the provisions on the effect

of violations on rights of parties (Section 5.202) and the provisions on civil

.actions by administrator (Section 6.113)"

JU.C.C.C.7% 5202 7°¥D

JU.CC.C™Y 6.113 oy

A. L. Colvis, Consumer :Murphy = Bailey D mbmi 172 npivinn nR aNn 01 i

Protection Symposium Foreword 29 (1968) Qhio St. L.J. 593, 594-585

JU.C.C.C (Comments), op. cit, f.n. 86, p. 330 :nxy 91
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P 0BIN INMIT £O0A LTMENIN W PRI by b napn v 1b
Srat greming pebe T pvRT Nuveh onva
R B B nenim ndnd 12 pevon BMant R anman 0ve 2
J2b DN nx mbHw Womd oma
AYY ANAT RIT 1P DII0AR M 0T ED by an amman PR ohb 3
TTONTED Y MMt T nuvn mbwrd pr pbwhy mived Dby
B a0 b T )0

JUCC.CY 1,301(14) 50 vt — “persen related to” mawma noTan® 52

N = RN 1IPY LNIIEST DR BTINIDA A31P7 R0 DYYIdn nvnh T vy o3
J.C.C.C.75 3.40671 2,412 DPD'R0 1%

TTPMT 2.404 AUED YT WMSN LTS YW ORTTIUST UINNT W £an a3 9
“Alternative A: Sec. 2.404. With respect to a consumer credit sale or consumer
lease, other than a sale or lease primarily for an agricultural purpose, an assignee
of the rights of the scller or lessor is subject to all claims and defenscs of the
buyer or lessee against the seiler or lessor arising out of the sale or lease
notwithstanding an agreement to the contrary, but the assignee’s liability under
this section may not exceed the amount owing to the assignee at the time the
claim or defense is asserted against the assignee, Rights of the buyer or lessce
under this section can only be asserted as a matter of defense to or set off
against a elaim by the assignee
Alternative B: Sec. 2.404. (1) With respect to a consumer credit sale or consu-
mer lease, other than a sale or lease primarily for an agricultural purpose, an
agreement by the buyer or [essee not to assert against an assignee a claim
or defense arising out of the sale or lease is enforceable only by an assignee
not related to the seller or lessor who acquires the buyer's or lessee’s contract
in good faith and for value, who gives the buyer or lessce notice of the
assignment as provided in this section and who, within 3 months after the
mailing of the notice of assignment, receives no written notice of the facts
giving rise to the buyer's or lessee’s claim or defense. This agreement is
cnforceable only with respect to claims or defenses which have arisen before
the end of the 3-month period after notice was mailed. The notice of assign-
ment shall be in writing and addressed to the buyer or lessee at his address
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as stated in the contract, identify the contract, describe the goods or services,
state the names of the seller or lessor and buyer or lessee, the name and ad-
dress of the assignee, the amount payable by the buyer or lessee and the
number, amounts and due dates of the installments, and contain a conspicuous
nctice to the buyer or lessee that he has 3-months within which to notify the
assignee in writing of any complaints, claims or defenses he may have against
the seller or lessor and that if written notification of the complaints, claims
or defenses is not received by the assignee within the 3-month peried, the
assignee will have the right to enforce the contract free of any claims or de-
fenses the buyer or lessce may have against the seller or lessor which have arisen
before the end of the 3-month period after notice was mailed
{2) An assignee does mot acquire a buyer’s or lessee’s contract in good faith
within the meaning of subsection (1} if the assighee has knowledge or from
his course of dealing with the scller or lessor or his records, notice of substan-
tial complaints by other buvers or lessees of the seller’s or lessor's failure or
refusal to perform his contracts with them and of the seller’s or lessor’s
failure to remedy his defaults within a reasonable time after the assighee noti-
fies him of the complaints
(3) To the extent that under this section an assignee is subject to claims or
defenses of the buyer or lessee against the seller or lessor, the assignee’s liabil-
ity under this section may not exceed the amount owing to the assignee at
the time the claim or defense is asserled against the assignee and rights of the
buyer or lessee under this section can only be asserted as a matter of defense
.to or set-off against a claim by the assignee”

JOPT 73 WUAY TI0R BOILY INUR 95

U.C.C.C. (Comments), op. cit,, f.n. 86, p. 332 %y 96

.Eldridge, op. cir., f.n. 42, p. 383 a8 97

369



[=ptaliyts]
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240679 2.405
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National Consumer Act, First Final Draft, Official Text with Comments, 7187 98
Natienal Consumer Law Center, Boston College Law School Brighton, Mas-
SIIRT AT NI NNX ANQ 7Y BOTIP YA BOw 1972 5MER wTIn® v .sachuselts
Hartmann & Walker, op. cit.,, f.n. 22, p. 127

James, op. cif., f.n. 53, p. 884 9o

N.C.A. (Comments), op. cit.,, f.n, 98, p. 49 100

ent yapy N.CAL-Y 5.304 790 101

“5304. A Consumer may recover from the person violating this Act actual

and punitive damages, thirty percent of the transaction total, if applicable, or

.8 300, whichever is greater, for violations to which this Section applies”

TNLCLAL =D 2,405 FPBD 20 om0 19D L0 — DWATITN DT

“Section 2.405: (1) No merchant shall take or otherwise arrange for the con-

sumer to sign an instrument pavable ‘to order” or ‘to bearer’ as evidence of the

.credit obligation of the consurier in a consumer credit transaction

(2) Any holder of an instrament, contract or other writing evidencing an

obligation of the consumer takes it subject to all claims and defenses of the

consumer up to the amount of the transaction total ansing out of the transac-

tion whether or not it is payable ‘to order’ or ‘to bearer’

(3 Taking or otherwise arranging for the consumer to sign an instument in

.violation of this Section shall be subject to the provisions of section 5.304™

:NL.C.A. =9 2.406 BT ST "1 7073 1512 A150 — MTTTT DR 103
“2.406. Notwithstanding any term or agreement to the contrary, an assignee
of the rights of the creditor is subject to all claims and defenses of the consumer,
up to the amount of the transaction total, arising out of a consumer credit
Aransaction™

—
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Zicgel, op. cit, fn. 74, p. 320 f.n. 54 :axn 111

.Falconbridge, op. cit., f.n. 16, p. 459 :a%% 112

Ziegel, op. cit., fn. 1, p. 121 ;13 .ibid, £, 11137089 113

An Act to Amend the Bills of Exchange Act, Ch. 4 (Ist Supp.) Revised :nR% 114
Statutes of Canada 1970

Licgel, supra, f.n. 1, supra, f.0. 28 93X 80,0 PR Y AP0 115
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“190. (1} Every consumer bill or consumer note shall be promincntly and
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legibly marked on its face with the words ‘Consumer Purchase’ before or at the
time when the instrument is signed by the purchaser or by any one signing to
.accommodate the purchaser
(2} A consumer bill or consumer note that is not marked as required by this
section is void, except in the hands of a holder in due course without notice
that the bill or note is a consumer bill or consumer note or except as against a
.drawee without such notice”

FMIBRY ¥ UPT NN PN 191 Y0 117
“191. Notwithstanding any agreement to the contrary, the right of a holder of
a consumer bill or consumer note that is marked as required by section 190,
to have the whole or any part thercof paid by the purchaser or any party
signing to accommodate the purchaser is subject to any defence or right of
set-off, other than counter-claim, that the purchaser would have had in an
.action by the seller on the consumer bill or consumer note”

Ziegel, op. cit, f.n. 1, p. 129 5187 118

Falconbridge, op. cit.,, f.0. 16, p. 620621 : %1 119

.Chalmers, op. cit., f.0. 16, p. 104-105 ;787 120

EXOPT 12 s 970 IR U2 ST T TAISY SYUANI TAINT P13 nTIBIT nvan 121
Chalmers, op. cit., £ 16, 71N 72390 O93n W7 MR yani »-by mysn
nta YwnTey i X9 IR Falconbridge, op, cit., f.o. 16, p. 621 :vnmapyay ,p. 105
D2 oo eh 441 (2) 772 TR M2 3 TSN 202/70 XURa BROwea ebei sewmn
TIPRT YT J3TY XYY DXT LMW I¥0An AR YTTCRY WY nyhan nuenad vavmn
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(FTC — M3Ip2 122 W The Federal Trade Commission) pr%ven anons
=2%1 DN Nirant Siwreb xR 172 NORNoMT 125 nTHDLLE DA ROY 24183
26 AR NODI DUAANT N0 TYH W NI wED 1 ooaant X v

227 s N 121 NIRRT YThY (ORIt Aprn

b3 13 (16 ‘DY D7IUN M= DY3TNY 19T DD L1967-173WN 5MnY Ty b
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Turays ray UCC.C-Y 37408 YD 87 123

“3,408. Want or failure of consideration is a dcfense against any person not
having the right of a holder in due coarse... Partial failure or consideration is
a defense pro tanto whether or not the failure is in ascertained or liquidated

.Falconbridge, op. cit., £n. 16, p. 621 01 axyr .amount”

Ziegel, op. cit,, £.0, 1, p. 130 :1: Ziegel, op. cir, f.n. 28, pp. 1457, 1462 :0%1 124
The Federal Trade Commission Man OnpW 24TIRI IPHST00 "Momn mMass: 125

Goins, op. ¢it., . 83, p. 169, 87, nand nb ooapme pooinn navesy JAct, 1914
R.Callman=p mp¥ 1*n9w ,The Federal Trade Commission Act byp mwrg .fn 9
The Low of Unfair Competition Trademarks end Monopolies, third edition

Vol. 5, 1971, Cumulative Supplement for Appendices, Chicago, Illinois, Ap-
Jpendix IV, p. 49

1y2%p Federal Trade Commission Act=% 5(a){6} 7'¥D 126

“Sec. 5(a)(6) The Commission is empowered and directed to prevent persons. ..
from unsing unfair mcthods of competition in commerce and unfair or deceptive
.acts of practices in commerce”

A27 WA 190 XY — “commerce” NATATY

: y3p Federal Trade Commission Act =% 5(a)(1) 790 127

“Sec. 5(a)(1) Unfair methods of compctition and unfair or decceptive acts or
.practices in commerce, are hereby declared unlawful”

— “commerce™ MINST NN IAN PN KD 4 010

“‘Commerce” means commerce among the scveral States or with foreign nations,
or in any Territory of the United States or in the District of Columbia, or
between any such Territory and another, or between the District of Columbia
.and any State or Territory or foreign nation”

Goins, op. cit., O%7 IRMTYIM AT 02 079y D970 NEHT N1AYEI Mont vy
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an unfair and) 1307 NS TRV AR TUVR O T DYRWa Axmab oxnna
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THNNT TOWNIN 3% 9D LT TN Yo MNONY ApTeER KNt 2 npbia avua

KN7 13 EODR 9Y 19987 NBAMAY TR T XNT LIp0hEE oIt Rion Ty 1

by

T TR OV ANT DN AR AN EbI PRI eDwan nxbyn by annm
RESISH I ]

“Developments in the Law, Deceplive Advertising,” :19¢ fn. 83, p. 169
G. 1. Thain, “Consumer Protection, : 3 ,80 (1967) Harv.L. Rev. 1005, 1019
D. Boies ;191 ,Advertising — The F T C Response,” 27 (1972) Bus. Law 891, 897
and P. R. Verkuil, “Regulation of Supermarket Advertising Practices,” 60 (1972)
Geo L. J. 1195, 1201
Hartmann & Walker, ep. cit., f.n. 22, p. 122 ;5189
SHEAT DI BT OINIOND OEP T3 DPIBANI aNITT YR 0123 RP O pmaoma
Goins, op. cit., 7Y 71 PIYY S0P PR DA nvhhs mwma ;apb nvoaTen
f.n. 83, p. 178; Boles & Verkuil, op. cit,, f.n. 127, p. 1213; Development, op. cil.,
£n 127, p. 1088
Federal Trade Commission, Notice of Public Hearing and Opportunity to : X%
Submit Data, Views or Arguments Regarding A Revised Proposed Trade
.Regulation Rule, January §, 1973
PR TP MA3IT DrEaY 2(a)~(h) YD no YRt
“Section Il. In any consumer transaction it constitutes an unfair and deceptive
act or practice for a seller to:
(a) Obtain a consumer note and fail to have inscribed upon the face of such
note, in ten point bold face type, the following statement:
NOTICE
CONSUMER NOTE
It is agreed that any holder of this instrument takes this instrument subject to
all claims and defenses which would be available to the maker in an action aris-
ing out of the contract which gave rise to the execution of this imstrument,
notwithstanding any agreement to the contrary. Recovery by the maker under
this provision shall not exceed the full amount of this instrument.
(b) Take or receive from a consumer any agreement, contract of other obliga-
tion which contains:
(1) Any waiver of rights or remedies with respect to any assignee of such agree-
ment, contract or other obligation, which would accord to such assignee rights
and remedies superior to those possessed by the seller with whom the consumer
dealt.
(2) Any provision by which the consumer agrees not to assert against any
assignee of the seller a claim or defense arising out of the consumer transaction,
which claim or defense could be asserted against the seller.”
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Chalmers, op. cit. 1137 347 /25,3 9T 5% 1000 D09 DspeY 73 5ed ans 133
.£n. 16, p, 247; Falconbridge, op. cit,, f.n. 16, p. 8356; U.C.C. sec. 3-104(2)(b)

N NG AV Yy abwn Y EaY PRI AUmOTTh mpar MTmeat DRI P 1
nEMAY RN MYET NTEEY 74 ED DRI AR D3 SRD IR) M7 mr s anen
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L. B. Howard, Business Law, An Introduction, 1965, Woodlbury, New- :0%3 135
:York, Baron's Educational Series, Inc. at p. 252
..a check is drawn against funds deposited by the drawer with the drawee
15w gmannn) bank in a checking account”
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ariT eIt REWIW P v YNPN DM RTipet K13 Ao DX oank ub o SRawra 137
DR OIS MKW DY PIPTD 2 KT TOWN RYY RIIMW W PO CTTIWRD 12 mwtn
T AT AT W OAMDD W ORY IR TS CTTIRGD 1738 N2 YA L OXTNIT ar PaWn
T RY 1EY POmY 0T 13 AR THRHT DT DR nRYYT BT Rphphsa N
N33 27MA 8PN RIDH DX YA W MO 93 29737 CPIKRDI ®BR NynD® e
sH7) 406 ,402 (1) 373 YTD MRUNE U BT B 397/68 ROV ANT LITVYR oM
786 ,784 (2) 1" ™ID 0R BIEER PID Y1 =% B 228/60 RVIN ,(weep BT
RN LS QPO INR B pOrPST 1UY 1R (00D 103 1 BemwT ven)
350-348 2R 3 WU LEE 0T
UC.CC, sec, 2403, supra, fn. 87 1718y 138
N.C.A. Sec. 2405, supra, fn. 102 8% 139
Ziegel, op. cit,, fn. 1, p. 122 ;71X 140
STIARY FIYY TN QBT IS (1)189 YD 141
“189. (1} A consumer bill is 2 bill of exchange
(a) issued in respect of a consumer purchase, and
{b) on which the purchaser or any one signing to accommodate him is liable
as a party.
but does not include
(c) a cheque that is dated the date of its issue or prior thereto, or at the time
it is issued is post-dated not more than thirty days, or
(d) 2 bill of exchange that
(iy would be a cheque within the meaning of section 165 but for the fact
that the party on which it is drawn is a financial institution, other than
a bank, that as part of its business accepts money on deposit from
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members of the public and honours any such bill of exchange directed
to be paid out of any such dcposit to the extent of the amount of such
deposit, and
(ii) is dated the date of its issue or prior thercto, or at the time it is issued
is post-dated not more than thirty days”™ (952 — T0emnn.
TIPS KO IPYYTDI OnDET NYItYE nyEnY 1(e) UvE nXn
“{e) Consumer note. Any negotiable promissory note or other negotiable instru-
ment of indebtedness, or any retail installment contract whether negotiable or
nonnegotiable, executed by a consumer in connection with a consumer transac-
tion. ‘Consumer note' shall not incfude a check given in current payment of
a presently due consumer obligation, if the check is dated at or before the date
of its issuance, or at the time of its issuance is post-dated not more than ten
days, and collection thereof through banking channels is initiated by the payee
within seven days of the date of the check™ (13%® — nwaTT).
AR BTN /Y Brms BRRTND YARIDNE BB 704/69 RUT IRY L DOURTTT IPT0DA AT 1YY 142
L(YaDNY LEWNT BM) 737 (1) v vMb
Chalmers, op. cit., £.n. 16, pp. 311-312 ;%9 ,nohatka apoopa 1%pn 91 1%t 143
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Massachusetts Statute Makes Consumer Notes Nennegotiable, Mass, Act 1961,”
N.C.A.-% 2.407 7>y DX 780 45 7'w3 1ons% .Ch. 595; 75 (1961) Harv.L.Rev. 437, 450
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James, op. cit.,, f.n. 53, p. 881 : 13 Kripke, op. cit, f.n. 46, p. 472 180 Y 145
.Note, op. cit., f.n. 59, p. 632, f.n. 53 :y»

Ziegel, op. cit,, f.n. 4, p. 498 80 147

Murphy, op. cit., f.n. 42, p. 687 MY 148
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“Empirical Studies in Commercial Law,” 23 (1970/71} J.Leg Ed. 181, 183134
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